
IN THE COURT OF THE SESSIONS JUDGE : SONITPUR 
AT TEZPUR

PRESENT : Sri A. Borthakur
Sessions Judge 

                          Sonitpur, Tezpur

CRIMINAL REVISION NO. 35 (S-2) OF 2013

( Revision against the judgment and order, dated 30-03-2013, passed by 
learned Judicial Magistrate, 1st Class, Tezpur in connection with Misc. 
Case No. 217 of 2009, u/s 125 CrPC)

Md. Samsul Haque
Son of Late Ahle Imam
Resident of village No.2 Dhanmara
PS - Missamari
Dist – Sonitpur, Assam               ….    Petitioner

VERSUS

1. The State of Assam
 Represented by learned Public Prosecutor

  2. Musstt. Anjuma Khatun
 Wife of Md. Samsul Haque
 D/O – Md. Sarfuddin Khan
 Resident of Barika Chuburi
 PS - Tezpur
 Dist – Sonitpur, Assam                …         Opp. Party

ADVOCATES WHO APPEARED IN THIS CASE

For the petitioner    : Mr. I. Ansari
Advocate 

For the Opp. Party No.1 :   Mr. H. P. Sedai
Advocate

For the Opp. Party No.2 :   Mr. Abdul Aziz
Advocate

Date of Argument : 28-05-2014 

Date of Judgment :     11-06-2014



J  U  D  G  M  E  N  T

 By  this  criminal  revision,  filed  under  Section  397/399  of  the 
Code  of  Criminal  Procedure  (for  short  ‘CrPC’),  the  Opp.  Party-petitioner, 
herein, has challenged the judgment and order, dated 30-03-2013, passed by 
the learned Judicial Magistrate, 1st Class, Tezpur, in Misc. Case No. 217/2009, 
u/s  125  of  the  CrPC  granting  maintenance  allowance  in  favour  of  the 
petitioner-Opp. Party No.2, herein and her two children.   

REVISION PETITIONER’S CASE : 

2. The  Opp.  Party-revision  petitioner’s  case,  may,  in  brief,  be 
stated as follows :

 The petitioner –Opp. Party No.2 filed Misc.  case No.217/2009 
u/s  125  of  the  CrPC  against  the  Opp.  Party-petitioner,  herein,  claiming 
maintenance allowance @ Rs.2,000/-, each for herself and two children, in 
total,  Rs.6,000/-,  per  month.  The  Opp.  Party-petitioner  contested  the 
proceeding by filing a written statement and the learned trial  Court after 
completion  of  trial,  directed  the  Opp.  Party-petitioner  to  pay  a  sum  of 
Rs.2,001/-, to the petitioner-Opp. Party No.2 and @ Rs.1,501/-, per month, to 
each of her two children, on account of maintenance, who are residing with 
the petitioner – Opp. Party No.2, herein, that is, total Rs.5,003/-, with effect 
from the date of the petition, dated 13-10-2009. 

3. Now, by the instant revision petition, the Opp. Party-petitioner, 
herein, has assailed the above judgment and order, on the grounds, inter-alia, 
that the learned trial Court failed to appreciate the evidence adduced by both 
the parties in the proceeding ; that the learned trial Court in para No.7 of the 
judgment stated that “ all  these issues is that the case of the petitioner is 
proved by preponderance of probabilities, which is not tenable under law ; 
that the Opp. Party No.2 voluntarily deserted the society of the petitioner 
without  any reasonable  excuse ;   that the learned trial  Court ignored the 
evidence  adduced  by  the  Opp.  Party-petitioner,  herein,  and  laid  undue 
emphasis on the evidence of PWs 1 and 2 ; that the learned trial Court has 
neither discussed nor assigned any reason / circumstances for granting the 
maintenance allowance from the date of filing of the petition as mandated by 
the substantive law and case laws ; that the learned trial Court has misread 
the provisions of Section 125 CrPC, more particularly the second proviso of 
sub-section (3) of Section 125 CrPC and that the learned trial Court passed the 
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impugned judgment and order, in a routine and mechanical manner without 
following the provisions of law. Hence, it is prayed to set aside the impugned 
judgment and order, dated 30-03-2013, in Misc. Case No. 217/2009. 

4. The record of Misc. Case No. 217/2009, as called for, is placed 
before the Court. 

5. Heard Mr.I. Ansari, learned counsel for the revision petitioner 
and Mr. A. Aziz, the learned counsel appearing on behalf of the Opp Party 
No.2. Perused the instant case record and the connected case record.  

POINT TO BE DECIDED : 

6. Whether  the  impugned  order,  dated  30-03-2013,  passed  by  the 
learned  Judicial  Magistrate,  1st  Class,  Tezpur  in  Misc.  Case  No. 
217/2009, is liable to be set aside on the grounds mentioned in the 
revision petition ?

THE DECISION AND THE REASONS THEREFOR
LEGAL POSITION :

7. Section 125 CrPC provides that if any person having sufficient 
means neglects or refuses to maintain his wife, who is unable to maintain 
herself, or his legitimate or illegitimate minor child, or a disabled child, who 
has become major, not being a married daughter, unable to maintain itself, or 
his father or mother, unable to maintain himself or herself, a Magistrate of 
the  1st  Class,  may  order  such  person  to  pay  at  such  monthly  rate  of 
maintenance allowance, as he thinks fit, commensurate with their standard 
of  living.  The  quantum  of  maintenance  has  to  be  fixed,  after  taking  into 
consideration of  all  the circumstances that  emerge from the evidence,  on 
record, including the necessaries of life, according to the status in life of the 
applicant and the means of the Opposite Party to pay. 

ANALYSIS OF THE IMPUGNED JUDGMENT : 

8. On perusal of the impugned judgment and order, it appears that 
the learned trial Court decided three basic points in issue in the proceeding, 
firstly, whether the Opp. Party-petitioner, herein, has neglected maintenance 
of  his  wife-the  petitioner-Opp.  Party No.2,  herein,  and  her  two children ; 
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secondly,  whether  the  petitioner-Opp.  Party  No.2,  herein,  is  unable  to 
maintain  herself  and  her  two  children,  and  thirdly,  whether  the 
petitioner-Opp. Party No.2 is entitled to get maintenance. 

9. While answering the issue No.1 in the affirmative, the learned 
trial  Court has found that the petitioner admittedly,  went to her parental 
home during state of pregnancy with her third child along with her younger 
son. The Opp. Party while driving her out, forcibly kept the eldest child with 
him.  The  petitioner-  Opp.  Party  No.2  delivered  baby,  but  the  Opp. 
Party-petitioner,  herein,  did  not  visit  her  to  see  his  new  born  daughter 
despite being informed. The learned trial Court has also found that the Opp. 
Party-petitioner,  herein,  has  not  shown  anywhere  that  he  provided 
maintenance  to  his  wife  and  children,  who were  residing  in  the  parental 
home of  the petitioner-Opp.  Party.  The Opp.  Party-petitioner,  the learned 
trial Court held, has failed to prove that the petitioner-Opp. Party, herein, left 
his house on her own volition to satisfy her whims and fancies and that no 
cruelty was inflicted on her. Hence, the learned trial Court held that the Opp. 
Party- petitioner, herein, is responsible for the petitioner-Opp. Party staying 
apart  from  him  along  with  the  two  children  and  that  no  amount  of 
maintenance has been provided to them. The learned trial Court has found 
that the Opp. Party-petitioner, herein, has admitted in his cross-examination 
that  he  has  not  given  anything  to  his  wife  and  children  to  maintain 
themselves.  So  far  the  second issue  is  concerned,  the  learned  trial  Court 
answered  it  in  the  affirmative  holding  that  the  petitioner-Opp.  Party  is 
unable to maintain herself and the children for the petitioner –Opp. Party 
No.2, herein, has been admittedly living with her parents since she had left 
her matrimonial home during the state of pregnancy and further, that it has 
not  been  brought  about  in  evidence  that  she  has  any  source  of  income, 
sufficient to maintain herself and her two children. The learned trial Court 
has held in the light of the aforesaid decisions on issues No.1 and 2 that the 
petitioner-Opp. Party No.2, herein, is entitled to maintenance allowance from 
her husband-the Opp. Party- petitioner, herein, and also for the two children. 

10. According to the learned trial  Court,  the cumulative effect of 
decisions  on  all  the  issues,  aforementioned,  is  that  the  case  of  the 
petitioner-Opp.  Party  No.2,  herein,  is  proved  by  preponderance  of 
probabilities,  being the proceeding u/s 125 CrPC is a quasi-civil  in nature. 
Hence, it is pertinent to be mentioned that Section 125 CrPC is a measure of 
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social justice and especially enacted to protect the women and children etc. 
from vagrancy and destitution. 

11. On  scrutiny  of  the  evidence  adduced  by  both  sides  in  the 
proceeding and the impugned judgment and order,  this revisional Court is of 
the considered opinion that the learned trial Court has passed the impugned 
order  awarding  maintenance  in  favour  of  the  petitioner-Opp  Party  No.2, 
herein, and her two children, in conformity with the law.  

12. For the reasons, set forth above, the revision stands dismissed 
with  direction  to  the  Opp.  Party-petitioner,  herein,  to  pay  the  entire 
maintenance  allowance  in  terms  of  the  judgment  and  order,  dated 
30-03-2013, passed by the learned Trial Court in Misc. case No. 217/2009. 

13. Send  a  copy  of  this  judgment  and  order  to  the  learned  trial 
Court immediately along with the LCR. 

Given under my Hand and Seal of this Court on this the 11th day 
of June, 2014.

           ( A. BORTHAKUR )
                                                   SESSIONS JUDGE 

   SONITPUR : TEZPUR
  Dictated and corrected by me

(A. BORTHAKUR)
SESSIONS JUDGE,
SONITPUR :: TEZPUR

Typed by me, 
on dictation :

(J.K. Muru, Steno )     ***** 
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